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1.0 INTRODUCTION

The correctional philosophy is now clearly predomi-
nate in the American institutional field...I Peno-
logists in the United States today are generally
agreed that the prison serves most effectively for
the protection of society against crime when its
major emphasis is on rehabilitation [correction or
treatment].2

Prevailing philosophy in the field of contemporary corrections

would thus appear, by pronouncement and through observation, to

be moving toward an ultimate goal of treating the criminal of-

fender for the causes or at least symptoms of the causes of his

socially unacceptable behavior, be it asocial or anti-social in

nature. This tack: is vastly different from past practices of

retributive imprisonment as a form of punishment based solely

upon either the commission of the offender's deviant acts or

the effect of these acts upon others.

Unfortunately, this transition appears to result from a long

standing tendency in American corrections to reform rather than

form correctional philosophy, policies and procedures.

...Commonly generated by criAis, they [correctional
innovators] seldom go beyond readjustment of the
existing system... The adaptive innovation is a re-
action to a situation rather than a response to a
need, and it is almost always adapted to the system
rather than the other way around. "Planned innova-
tion, on the other hand, presupposes a system which

1The American Correctional Association, Manual of Correc-
tional Standards (3d ed.; Washington, D.C.: The7-0-5.rican Correc-
EaaT Association, 1966), p. 13.

2
Ibid., p. 10.
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is in a state of constant readiness to adapt aE. the
need for change becomes apparent, and to do so in
advance of the situation which actively (and often
negatively) demonstrates the need. It is planned
innovation which will be required in the develop-
ment of advanced correctional programs of the
future...3

Changes in correctional philosophy and the associated programs

may therefore be viewed as stemming from three motivation4

sources which fall into a frame of either internal or external

reference.

The first internal source is composed of the professional

personnel of the correctional field ranging from the research-

er or administrator in any correctional system in the country

to such nationally known and emminent authorities as Sanford

Bates, Normal Carlson, and Austin McCormack who have led the

way in what planned innovations can be found in contemporary

correctional history. Their actions, largely piecemeal and

subject to the fluctuating financial whims of society, have

spread slowly but have, to a large extent, consistently been

the primeim mobile factors in the growth of corrections between

sporadic periods of social concern and legal reform movements.

3
Harold B. Bradley, "Designing for Change: Problems of

Planned Innovation in Correction," The Annals of the Academ
of Political and Social Science, ecr."Fy-1-67FiraD7ra ert;
EFis edition - "TFie Future of Corrections," ed. by John P.
Conrad (Philadelphia: The American Academy of Policital and
Social Science, 381, January, 1969), 90.

2
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A principal proponent of the professional or internal reform

movement, the American Correctional Association, proclaims in

the preface of its 1966 edition of the Manual for Correctional

Standards that:

For over 20 years we (ACA] have been at work in the
development of criteria and standards for the cen-
tral purpose of public protection through improved
correctional practice in order to share in the try-
ing task of law enforcement.4

A second source of internal innovation, be it planned or adap-

tive, is the governmental-legislative method. Prior to the

past decade, action or even interest in corrections was confin-

ed largely to exposes and investigations of prison conditions

and programs sparked either by widely publicized riots or by

political motives at election time. With the rise in national

concern for the rights of the individual, whether he be a free

man or a convicted criminal, increased interest has been focus-

ed upon the legal rights of the institutionalized individual.

Illustrations of this concern and its results can be found in

the reports of the President's Commission on Law Enforcement

and Administration of Justice5 and the two Presidential

4
A.C.A, Manual of Correctional Standards, p. xv.

5
President's Commission on Law Enforcement and the Admin

istration of Justice (washingEin715.7eTniTeritFilgt-
ing Office; 1968) , Eassim.

3
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Committees on Mental Retardation. 6 Twenty-two recommendations

of the former 7 dealt with actions in the corrections field di-

rectly affecting incarcerated offenders. Goals of the Mental

Retaxdation Committees included guarantees of protection of the

rights of the mentally retarded individual whether he be found

in the community, the judicial process or institutionalized in

a correctional, mental health, or mental retardation facility. 8

Both of the aforementioned reports have served as the primary

instruments of internal change since their major source of

motivation comes from within "the establishment" or particular

professional fields concerned. Each allows, to a large extent,

the application of planned innovations and careful preparation

by the respective institution for changes in correctional

programs.

6A National Plan to Combat Mental Retardation: Re crt of
the PresMi7tElgPanel on Mental ReTaTdalii5n757sETngton, D.C.:
U.S. Government FYInting Tursg, 1963); The President's Panel
on Mental Retardation, Report of the Task Force on Law (Washing-
ton, D.C.: U.S. Department of HeaT17,ffaricaTion and Welfare,
1963); and The President's Committee on Mental Retardation, MR
71: Entering the Era of Human Ecology (Washington, D.C.: U.S.
Government Printing Office, 1972).

7President's Commission on Law Enforcement and the Admin-
istration of Justice, The Challenge of Crime in a Free Society
(Washington, D.C.: U.S7ffovernment PETnaliTafice7-I567), pp.
297-298; and Task Force Report: on Corrections (Washington, D.C.:
U.S. Government Print Office,1T967), passim.

8MR 71: Entering the Era of Human Ecology, pp. 16-17.

4
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The third source of impetus for change, which has come into in-

creasingly frequent usage involves motivations originating ex-

ternally. While change originating outside the correctional

system may take many forms, from riots and demonstrations to

letter-writing campaigns, the method with the most immediately

felt impact today is the development of test cases in order to

force judicial decisions in contested areas. A general example

is provided by case decisions resulting from the so-called cri-

minal law revolution series of Supreme Court cases of 1961

through 1971.9 The resultant decisions have, for the most

part, required adaptive innovations in the criminal justice

system. Direct judicial inroads toward changes in the correc-

tional process have been, and currently continue to be, attempt-

ed through the filing of court cases designed to test the legal

strength of correctional procedures involved. in sexual psycho-

path laws,
10 Maryland's defective delinquent statutes, and as-

sociated indeterminate sentence provisions."

9 Mapp v. Ohio, 367 US 643, 1961; Gideon v. WainwrigIll, 372
US 335, 1967; Ts-Fibedo v. Illinois, 378 US 47W, 1964; Miranda v.
Arizona, 384 UN-1167-I9W6; U.S:-V7 Wade, 388 US 218, 1967; Chi-
mel v. California, 395 US 752, 1169; and Harris V. New York71$2
US 1971.

10Mil1ard v. Cameron, 125 U.S. App. D.C. 383, 373 F. 2d 486
(1969)77.6705nUedrUE-V7Page, 339 Mass. 313, 159 N.E. 2d 82
(1959); People ex rel. Ka anovitch v. Wilkins, 23 App. Div. 2d
178, 259 N.Y.S.---fdTh 9 ; People v. Levy, 151 Cal. App. 2d
460, 311 P. 2d 897 (1st Dist. Ct. App. 1957).

11Sas v. Maryland 334 F. 2d 506 (4th Cir. 1964); Barnes v.
Director o? Patuxent Institution 240 Md. 32, 212 A. 2d 465
TWarrrDT.FeFtWPatuxent v. Daniels, 243 Md. 16, 221 A. 2d
379 (196V).

5
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A historical examination of judicial decisions adverse to

current correctional laws and penal practices reveals a

dilemma resulting in reactive reasoning which has repeatedly

produced ineffective and unrelated solutions to the problems

brought before the court. These contested court decisions have

forced the correctional system to act: but these actions, in

themselves, have not adequately nor successfully resolved the

basic problems.

The courts face increasing numbers of prisoner rights cases,

some of which eventually must he heard. The resulting deci-

sions have a positive force in that the individual rights of

tqe prisoner are broadened and lagging prison administrators are

compelled to react (reform) instead of being allowed to act

(form). However, the implication of programs designed simply

to comply with court decisions does not automatically resolve

the problem. Impetuous and unplanned programs seldom employ

the scientific methods of research and experimentation necessary

for success largely because of time limitations imposed by the

judicial system. Speedy arrangements must also be made to

sustain the additional financial burden of new facilities and

personnel, since such resources are not usually provided for

by the court.

The choice is a dichotomous one however, for correctional

change may be compared to water backed up in a pipeline. If

professionals in the field of corrections and.concerned legis-

latures and elected officials do not insure that the control

6
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valve of planned changes and improvements does not stay open

to a sufficient degree to insure a smooth flow of change, the

courts may be forced into opening the valve to deluge

proportions.

1.1 Formulation of the Problem

According to statistics compiled by Brown and Courtless in

their 1966 study, 12 the mentally retarded offender constitutes

a relative minority in American correctional systems. "The

significance of the problem (however] far outweighs the small

number of people involved... "13 Based on 1963 national pri-

son population figures, approximately 20,000 of the 189,202

prisoners in the entire system were considered retarded.14

This figure represents 9.5 percent of the 90,477 inmate com-

parative sample of all prison facilities in the United States. 15

This figure of nearly ten percent takes on added significance

12Bertram S. Brown and Thomas F. Courtless, The Mentally
Retarded Offender (Washington, D.C.: U.S. Government Printing
orn7671967), p. 1.

13 Bertram S. Brown and Thomas F. Courtless, "The Mentally
Retarded in Penal and Correctional Institutions," American
Journal of Psychiatry, 124:9 (March 1968), 1164.

14Brown and Courtless operationally defined mental retar-
dation as measured intelligence falling below IQ 70.

30.

15Brown and Courtless, The Mentally Retarded Offender, p.

7
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whon compared to the statistically projected three percent

mental retardation figure for the entire country. 16 These

numbers include only those individuals with IQ test results

of less than 70, and when the data of those scoring le3s

than 85 IQ (the upper limit for qualification for special

education in many states) is added, the percentage jumps to

40 which translates to approximately 76,000 inmates. Sud-

denly that "relative minority" begins to acquire alarming

numerical significance. Using 1966 estimates of U. S. pri-

son population (estimated to approach 230,000 by 1975)17 the

same figures would now have risen to at least 22,000 under

IQ 70 and more than 92,000 with IQ scores of less than 85.

In their study, Brown and Courtless further revealed that

only a few of the nation's more enlightened correctional in-

stitutions systematically sought to determine the size of

their mentally retarded population and that even fewer pro-

vide specific treatment programs designed to satisfy the

educational, vocational, and/or psychological needs of these

individuals.

Since that study was completed, national interest has been

focused on the problem, and efforts have been increased to

16Richard C. Allen, "The Retarded Offender, Unrecognized
in Court and Untreated in Prison," Federal Probation, 32(3),
(1968), 23.

17President's Commission, Task Force Report on Correc-
tions, p. 45, 213-215.

8
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relieve the plight of the mentally retarded offender by both

the criminal justice and mental health-mental retardation

system.

1.2 Purpose

The purpose of this study was to provide information regarding

earlier studies and the effect resulting programs have had on

the correctional systems in the United States, including

ascertaining the prevalence of the mentally retarded offender

within adult, male correctional facilities. Toward this

objective the following questions were specifically addressed:

a. How prevalent or extensive is intelligence
testing (the most basic diagnostic practice)
of offenders in state correctional systems
today?

b. What portion of the prisoners entering correc-
tional systems are mentally retarded?

c. To what degree are correctional systems pro-
viding treatment specifically aimed at the
mentally retarded offender?

d. What would be the overall relative impact on
existing correctional and mental retardation
institutions of a high court decision that
offenders must be provided some form of
treatment, effective for their mental abili-
ties, or be released?

There were two basic assumptions which must be considered in

this study. First, a majority of mentally retarded offenders

in correctional institutions suffer from so-called functional

retardation rather than retardation of genetic origin. Secondly,

functional retardation must be considered as a treatable condition

and therefore generally responsive to special education programs

9
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or as a minimum to special training activities. Without

these assumptions, there could be but one viable solution

to the probl,_:m of the mentally retarded offender, that of

preventive detention or "warehousing." However, the term

treatable cannot be equated with cureable since the latter

connotes the improvement of the condition to a level of

complete elimination of retardation--a situation not yet

achieved.

1.3 Methods and Procedures

A variety of methods and procedures were employed in the pre-

paration of this study. Library resources relevant to con-

temporary literature in the area of the mentally retarded

offender and the question of an incarcerated person's right

to be provided some form of institutional treatment were re-

viewed. Personnel of the Diagnostic, Research and Education

divisions of the Texas Department of Corrections, and the

Texas Department of Mental Health and Mental Retardation were

utilized through interviews and correspondence. Testing

practices and treatment programs, including the number of

current admissions, in the fifty state correctional systems

and the District of Columbia were then (Itetermined by a writ-

ten survey. This study includes a brief examination of

court cases and decisions regarding the sexual psychopath,

defective delinquent and the practice of indeterminate sen-

tencing which may, in the future, affect the responsibilities

and policies of correctional administrators toward the

retarded offender.

10
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1.4 Limitations and Controls

This study was limited to data regarding the mentally retarded

and borderline retarded adult, male offender in state and dis-

trict correctional systems. As such, no attempt was made to

report on retarded offenders within mental health and/or men-

tal retardation facilities nor was any research conducted into

the nature of the offenses committed, the questions of etiology

of the retardation, or the relative degree of effectiveness

of the current treatment programs.

The basic research instrument 18 consisted of a ten item, single

or multiple answer questionnaire designed to survey the (1)

prevalence of the mentally retarded offender among admissions

to the fifty-one principal correctional systems in the United

States; (2) the frequency and nature of psychometric probes

administered to adult males within these correctional institu-

tions; (3) the existence, frequency and categoric scope of

specialized treatment and/or training programs available to

and for the mentally retarded adult, male offender; and (4)

the overall relative impact on existing correctional and men-

tal retardation institutions of a high federal or Supreme

Court decision that offenders must be provided some form of

treatment, effective for their mental abilities, or be

released from their confinement.

18
See Appendix A.

11
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1.5 Definitions

Since vast differences of opinion exist in the definition of

two of the most basic terms related to this study, operational

definitions of each are essential to the development of this

report.

Mental Retardation. The basic definition by the American As-

sociation of Mental Deficiency appears to be the most widely

accepted and will serve as reference throughout this report.

Mental retardation refers to sub-average intellec-
tual functioning which originates during the [indi-
vidual's] developmental period (birth to sixteen
chronological years of age] and is associated with
impairment in adaptive behavior.19

Sub-average intellectual functioning includes those indivi-

duals whose performance on valid objective tests of general

intelligence ability is in excess of one standard deviation

below the population mean." Commonly accepted levels of

measured intelligence are illustrated in Table 1. Princi-

ple indicators of adaptive behavior are (1) maturation during

pre-school years, (2) learning during school years, and (3)

social adjustment in the adult. 21
Social adjustment is deter-

mined in an abstract or subjective sense by:

19 R. F. Heber, "Modifications in the Manual on Termino-
logy and Classification in Mental Retardation," American
Journal of Mental Deficiency, 65 (Supplement, 1961), 499-500.

20David W. Brison, "Definition, Diagnosis, and Classifi-
cation," in Mental Retardation: Appraisal, Education, and
Rehabilitati3R7-7a. by Alfred A. BaUriginer"(Chicago: Mine
Publishing Company, 1967), pp. 1-2.

21Brison, Mental Retardation, p. 2.

12
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TABLE 1

LEVELS OF MEASURED INTELLIGENCE*

Word Description
of Retardation
in Measured
Intelligence

Level of
Deviation in
Measured

Intelligence

Borderline -1

Mild -2

Moderate -3

Severe -4

Profound -5

Range in
Standard
Deviation
Value

-1.01 to -2.00

-2.01 to -3.00

-3.01 to -4.00

-4.01 to -5.00

-5.00

Corresponding IQ Range:

Stanford-Binet WAIS
SD-15SD-16

68-83 70-84

52-67 55-69

36-51 40-54

20-35 25-39

<20 <25

*David W. Brison, "Definition, Diagnosis, and Classification,"
in Mental Retardation: Appraisal, Education and Rehabilita-
tioN77ga7 by Alfred A. Baumeister Micago: Mine Publish-
ing Company, 1967), p. 10.

the degree to which the individual is able to main-
tain himself independently in the community and in
gainful employment as well as by his ability to
meet and to conform to other personal and social re-
sponsibilities and standards set by the community .22

Although this would seem to raise a basic question of how reli-

able such a non-objective appraisal can be made regarding the

majority of adults, the fact that the mentally retarded offend-

er has failed to meet and conform to such "responsibilities and

standards" is a moot point in view of the fact that he has (in

this instance)been convicted of a crime of such consequence as

to be sanctioned by imprisonment. A more objective appraisal

22R. F. Heber, "A Manual on Terminology and Classification
in Mental Retardation," American Journal of Mental Deficiency.,
64 (Monograph Supplement, 1959), 47-----

13
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may however be obtained in lower levels of adult retardation

through the use of the Vineland Social Maturity Scale. 23
The

Vineland provides a means of evaluating adaptive behavior and

describing it in terms of levels of retardation comparable to

those used in the measured intelligence scheme.

Although the term mental deficiency, as coined by Doll, is of-

ten used interchangeably with mental retardation in much of

today's literature; it will not be so used in this report.

The principal reason for this decision is the implication of

irreversability or untreatability included in Doll's defini-

tion and concept.
24

A further distinction is also necessary regarding an opera-

tional definition of mental retardation. Two basic cate-

gories of retardation are recognized based on the general

etiology of the condition. Genetic retardation refers to a

condition of organic or pathological oric:n.25 Heber refers

2
3Brison, Mental Retardation, pp. 9-10.

24
E. E. Doll, "A Historical Survey of Research and Manage-

ment of Mental Retardation in the United States," in Readings
on the Exce tional Child, ed. by E. P. Trapp and P. HileStein
TFew Yor : App eton-Century-Crofts, 1962), p. 22.

25Conditions associated with American Association on Men-
tal Deficiency Clinical Subcategories of Mental Retardation
.0 through .7. The Committee on Nomenclature and Statistics
of the American Psychiatric Association, Diagnostic and Sta-
tistical Manual of Mental Disorders, 3d ed. (CAN-741-)7TWWgg=
ngton, D.C.: American` Psya-Ta-EFTEAssociation, 1968), pp.
14-21.

14
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to this category as impairments of sensory-motor skills as

opposed to an impairment of personal-social factors charac-

teristic of the second category of functional retardation.26

The latter involves elements of psycho-social or environmen-

tal deprivation and is often found under the archaic heading

of pseudo-feeblemindedness. The pseudo in this instance re-

presents adaptive innovation by those social scientists who

maintained mental retardation to be incureable and then

found themselves in need of an explanation for those mental-

ly retarded individuals who were seemingly "cured" or improv-

ed. This distinction between functional and genetic retarda-

tion is extremely important since many forms of functional

retardation have been found to be responsive to special

forms of education, vocational training and psychological as-

sistance. Unfortunately the state of the art in these same

areas is not such that any degree of improvement has been

realized when they are applied to the genetic retardate. In

general, therefore, genetic retardation is not considered as

being responsive to correctional treatment, whereas the re-

verse is true of the functional form. While not universally

accepted by any means, this definition serves the purpose'

throughout the report.

26
Ibid., Clinical subcategory .8; also referred to as

sociolgal retardation and/or emotional deprivation.
.

15
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Correctional Treatment. A wide variety of professional opin-

ions again reflect disagreement as to the meaning of the term.

While rehabilitation and/or resocialization may be the ulti-

mate goal of a correctional system, treatment programs are the

tools for achieving that goal. It may be argued that simply

being in a prison is a form of treatment; however, for the

purpose of this report, correctional treatment will be defined

as all those planned and programmed educational, vocational

training and psychological efforts of the correctional commun-

ity employed for the purpose of rehabilitating or resocializ-

ing the imprisoned offender.

Thus, in summary, the ultimate goal of this report is to

provide information which will be useful in analyzing what

"planned innovations" have taken place in the field of diag-

nosis and treatment of the mentally retarded offender during

the last decade and support plans and efforts for future in-

novative change in the field of corrections.

16
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2.0 THE MENTALLY RETARDED OFFENDER

Literature related to the mentally retarded offender is marked

by little general agreement and vast differences of opinion as

to definitions, research methodology, interpretations of find-

ings, and courses of action to be taken in coping with the

problem.1

To a considerable extent, society's recognition of the mentally

retarded offender as an individual is limited to a period of

time beginning in the late nineteenth century and extending,

at various levels of intensity, through the present. For the

major portion of society, the philosophy concurrent with this

recognition has, however, remained one of "out of sight, out

of mind."
2

Brown and Courtless view professional interest and society's

response as developing within three relatively distinct time

frames.
3

While the inclusive dates of the three indicated

periods are open to extensive debate, the labels placed on

each do much to portray the prevailing philosophy of the

times concerning the subnormal offender.

1 Brown and Courtless, Mentally Retarded Offender, pp.
1-27.

2Stephen M. Goodman, "Right to Treatment: The Responsi-
bility of the Courts," Georgetown Law Journal, 57(4)(March,
1969) , 683.

3Brown and Courtless, Mentally Retarded Offender, p. 1.
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The period 1890 through 1920 is labeled one of early_ enthusiasm

in which a number of studies were conducted involving the men-

tally defective prison inmate; the majority of which sought to

determine the relationship, if any, between tested intelligence

and criminality. Indeed, a significant number purported to

show that all criminals were to some extent "feebleminded."

Prior to the introduction of the intelligence test into the

United States shortly before World War I, mental retardation

was included under the then popular and all-encompassing group

of abnormalities referred to as deviancy. Included in this

same category were insanity (mental illness) and various other

forms of physical and moral degeneracy, all of which were con-
,

sidered as being linked to all crime. Since studies or re-

search activities in the field prior to 1908 were based large-

ly on subjective judgments, 4 they will not be further consider-

ed herein.

During this early period and extending into the second or Denial

and Neglect period (1921 through 1960), basic theories were

rather sharply divided into three distinct schools of thought.

The numerically superior force, which included Goddard/5 Hill, 6

4Brown and Courtle3s, Mentally Retarded Offender, p. 2.

5H. H. Goddard and Helen Hill, "Delinquent Girls Tested by
the Binet Scale," Training School Bulletin, IX (1911), 50-56.

6
Ibid.
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Morrow, 7 Bridgeman,
8

Enyon,
9 Williams,

10 Glueck, 11 Haines, 12

Knollin, 13 Herrick,
14

Anderson,
15

Kelley,
16 Hickman,

17
Gregory,

18

7Louise Morrow and Olga Bridgeman, "Delinquent Girls Tested
by the Binet Scale," Training School Bulletin, IX (1912), 33-36.

8lbid.

9W, A. Enyon, "Mental Measurement of Four Hundred Juvenile
Delinquents by the Binet Simon System," New York Medical Journal,
XCVII (1913), 175-178.

10J. H. Williams, The Intelligence of the Delinquent Rox
(California: Whittier fate 19l T.

11Bernard Glueck, "Concerning Prisoners," Mental Hygiene, II
(1918), 177-218.

12Thomas Haines, "Feeble - mindedness' mong Adult Delinquents,"
Journal of Criminal Law and Criminology, VII (1917), 700-7214'

13H. E. Knollin and L. W. Terman, "A Partial Psychological
Survey of the Prison Population of San Quentin, California,"
Surve s in Mental Deviation (California: State Printing Office,

14Jessie Herrick, Report of the Mental Examination of 194
Inmates of the Western Home orleali_geT=Women, at' Alban New
York, No. 116-TNN-YBY e BE: Statoard of-Mailags,-T9

15V. V. Anderson, "Mental Defect in a Southern State,"
Mental Hygiene, III (1919), 527-565.

16T. L. Kelley, "The Mental Aspects of Delinquency," Univer-
sity of Texas Bulletin, No. 1713 (1917).

17H, B. Hickman, "The Defective Delinquent," Training School
Bulletin, XIV (1.917) , 9-11.

18 C. A. Gregory, Public Health Bulletin No. 112, University
of Oregon, 1920.
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Kuhlman, 19
hoot,

20
and Erickson, 21

sup?orted the view that a

significant relationship existed between low intelligence and

criminality. On the opposite extreme of the spectrum stood

Stone, 22
Weber,

23
Guilford, 24 and Murchison 25 favoring the

position that a significant relationship between high intelli-

gence and criminal behavior existed. A third position held

that no significant relationship existed whatsoever. Advocates

of this school included Bronner, 26 Healy, 27 Adler, 28
Doll,

29

19
Frederick Kuhlman, Report of the Director, Division of

Research, Minnesota State Board orControl; 1926.

20
W. T. Root, Psycholoyical and Educational Survey of 1916.

Prisoners in the Western Penitentra'YS, Pennsylv5ETT,

21
M. H. Erickson, "A Study of the Relationship Between In-

telligence and Crime," Journal of Criminal Law and Criminology,
XIX (1929) , 592-625.

22Calvin P. Stone, "A Comparative Study of the Intelli-
gence of Three Hundred Fifty Three Men of the United States
Army," Journal of Criminal Law and Criminology, XII (1921),
238-257.

23C. 0. Weber and J. P. Guilford, "Character Trends of
Mental Deficiency in the Problem of Delinquency," Journal of
Criminal Law and Criminology, XVI (1926), 610-672.

24
Ibid.

25
Carl Murchison, Criminal Intelligence (Worcester: Clark

University Press, 1926), C5apter IV.

26Augusta Bronner, "A Research on the Proportion of Mental
Defectives Among Delinquents," Journal of Criminal Law and Cri-
minology, V. (1914), 561-568.

2 7William Healy, "The Diagnosis of Feeblemindedness in Re-
lation to Delinquency," Journal of Psycho-Asthenics, XXIV (1919),
69-72.

28Herman Adler, "Prisoners versus Men Generally," Survey,
XLV (1920), 147-148.

29 E. A. Doll, "The Comparative Intelligence of Prisoners,"
Journal of Criminal Law and Criminology, XI (1920), 191-197.
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Curti, 34 and as a result of his 1933 survey of these three

schools, also Zeleny. 31

Zeleny pointed out that much of the disagreement was due to a

wide range of variabilities both in the definition of feeble-

mindedness and in the estimated frequency of retarded indivi-

duals in the non-criminal population.32

The major portion of the denial and neglect period was also

appropriately characterized since there were few studies which

added significant knowledge until the publication of Abraham-

sen's book Crime and the Human Mind in 1944. 33 Prior to this

work and generally throughout the second and third decades of

the century, most studies relating to the mentally retarded

offender were aimed at questioning the methods, validity and

reliability of earlier studies with an implied or stated aim

of discounting the causal relationship findings of previous

studies. Since early methodology, to include controls, samp-

ling techniques, and operational definitions, was extremely

30Margaret Curti, "The Intelligence of Deliquents in the
Light of Recent Research," Scientific Monthly, XXII (1926),
131-138.

31L. D. Zeleny, "Feeble-Mindedness and Criminal Conduct,"
American Journal of Sociology, 38 (1933), 564-576.

32 Zeleny, "Feeble-Mindedness and Criminal Conduct," p. 564.

33 David Abrahamsen, Crime and the Human Mind (New York:
Columbia University Press,, igT4T
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shoddy, generalizations as to such a causal relationship became

suspect and, on occasions, the target of severe attack. 34 As a

result of these reactive studies and attacks, the practice of

considering intelligence as a causal factor in explaining crimi-

nal or extreme anti-social behavior fell into widespread disfavor.

Discourse and research into the question of causation in regard

to intelligence and crime did not, however, end with the chrono-

logical end of the second cited period of concern, but continued

in the form of works by Abrahamsen, 35 Vold,
36

Cooper, 37
Taft,

38

England, 39
and Schur

40
supporting the null hypothesis and Mann-

heim,41 warning against acceptance of such a theory.

34C. Murchison, "American White Criminal Intelligence,"
Journal of Criminal Law and Criminology, (August 1924), 239-312.

35Abrahamsen, Crime and the Human Mind, passim.

36
George B. Vold, Theoretical Criminology (New York: The

Oxford University Press, 1958),

37Clara C. Cooper, A Comprehensive Study of Delinquents and
Non-Delinquents (Portsmouth, Ohio: The Psychological. Service
Center Press, 1960).

38Donald R. Taft and Ralph W. England, Criminolux (New
York: The MacMillan Company, 1964),

39
Ibid.

40Donald R. Schur, Our Criminal Society (New Jersey: Pren-
tice-Hall, Inc., 1969).

41Herman Mannheim, Comparative Criminology (New York:
Houghton Mifflin Company, 1965).
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The contmarary scene begins in approximately 1960 and coin-

cides with a period of increasing social concern throughout

the United States. Contributions to a contemporary understand-

ing of the problems posed by the mentally retarded offender

have come from principal and collateral studies evolving from

President Kennedy's 1961-1962 panel and President Nixon's con-

tinuing panel on mental retardation, 42
The American Bar Founda-

tion's publication of The Mentally Disabled and the Law, 43
to

a limited extent from the Task Force Report on Corrections of

the President's Commission on Law Enforcement and the Adminis-

tration of Justice, 44
and the National Institute of Mental

Health supported study of The Mentally Retarded and the Law.45

Although a number of articles were published during the early

stages of this modern period; little, if anything significant-

ly new was added until the study by Brown and Courtless upon

whose findings and data many subsequent studies are, at leant

in part, based. This nation-wide survey resulted from the 1963

42See supra note 6, p. 3.

43Frank T. Lindman and Donald McIntyre, Jr. The Mentally
Disabled and the Law (Chicago: The University of CET-a-ago Press,
1961

supra note 7, p. 3.

45
A three year unpublished empirical study by the Insti-

tute of Law, Psychiatry and Criminology, George Washington
University under the auspices of a planning grant from the
National Association for Retarded Children and a project grant
from the National Institute of Mental Health (MH-01947).
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report of the Task Force on Law46 and provided input for The

Challenge of Crime in a Free Society. 47 Findings of the study

are based on information received from 80 percent of the major

penal and correction,:t institutions in the fifty states and

the District of Columbia. These responding facilities housed,

at the time of the survey, approximately 181,600 male offend-

ers. Prinw.pal significant findings of the study are summariz-

ed as follows:

1. About 9.5 percent of prison inmates can be classi-
fied as mentally retarded, using [a measured] IQ
[score of] 70 as the cutoff (it is estimated that
about 3 percent of the general population is men-
tally retarded).

2. Although more than 70 percent of the reporting
institutions routinely test the intelligence of
inmates on admissions, a number of different
tests are used, and testing procedures vary wide-
ly; and several reporting institutions make no
effort to test the intelligence of their inmates.

3. Nearly 1,500 (1.6 percent) of the inmates had re-
ported IQ scores below 55, ranging down to a low
of 17 (well within the "profound" category, for
whom full-time nursing care is usually required).

4. There is a general lack of mental health man-
power resources within the institutions and con-
sequently virtually no special programs for re-
tarded inmates: 160 institutions with nearly
150,000 inmates are served by 14 full-time psy-
chiatrists and 82 full-time psychologists; and
more than half of the institutions reporting
offer no program of any kind for their retarded
inmate - - -not even a single special education
class. 8

46 See supra note 6, p. 3.

47
See supra note 7, p. 3.

48Richard C. Allen, "The Retarded Offender: Unrecognized
in Court and Untreated in Prison," Federal Probation, XXXII (3)
(1968), 23.
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The question of a causation and mental disability', however,

still continues as a subject for debate.

Although there is a paucity of factual information
about mental retardation and crimes. there has been
no shortage of opinions about it through the years.
About a half-century ago, it was pretty widely be-
lieved that every intellectually impaired person
was likely to be delinquent, and that,most criminal
offenders were such because of impaired intellect.
The polemicists have now come full circle and it is
today just as stoutly maintained by some members of
the scientific, legal and correctional communities
that mental retardation bears no causal relation-
ship to crime.49

While the trend of studies today again appears to reflect a

resurgence of the causal debate, it is more significant that

attempts are being made to establish programs and practices

in the criminal justice system that will effectively accomo-

date the mentally retarded offender. Reflecting this latter

trend, contemporary literatur9. in the field of the mentally

disabled in the criminal justice system is generally center-

ed in the areas of equal protection under the law and innova-

tive treatment programs in specialized facilities or institu-

tions for the mentally retarded.

Principal proponent of guaranteed equal legal protection for

the retarded offender is Richard C. Allen, Director of the

Institute of Law, Psychiatry and Criminology at George Wash-

ington University. In his publications, Allen addresses such

49
Richard C. Allen, Legal Rights of the Disabled and Dis-

advantaged (Washington, D.C.: U.S. Department of HealtETEduca-
tion, and Welfare, 1969).
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problems as the admissibility of confessions by retardates,

their competency to stand trial and criminal responsibility,

as well as such post-trial decisions as determination of an

individual's potential for community based treatment weighed

against the relative danger he might present to society. A

specific subject of interest to Allen is the special handling

of the retarded offender in the adjudication process beginning

with identification of the retarded offender prior to trial

followed by referral to a special "Exceptional Offender's

Court."

...the individual offender whose intellectual capa-
city is grossly impaired requires special techniques
and procedures to the end that "equality before the
law" can become an operational reality in the admin-
istration of criminal justice.50

This court would, by design, be specifically equipped to deal

with the unique problems of the mentally disabled and disad-

vantaged offender. He does not, however, advocate that the

mentally retarded be excused from responsibility for his cri-

minal acts, but that:

...adequate procedures be designed to enable the
fact of mental deficiency to be disclosed at or
prior to trial; and that if it be determined that
the unlawful act is related to the mental condi-
tion, of the accused, he ;cceive treatment appro-
priate to his condition.

5 °Richard C. Allen, "Toward an Exeptional Offender's
Court," Mental Retardation, IV (1) (February, 1966), 4.

27.

51Allen, "The Retarded Offender," Federal Probation, p.
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"...the criminal trial process is not [now] equipped to iden-

tify..."52 nor fairly administer justice to the mentally re-

tarded offender. Significant attempts are being made to

determine those deficiencies and ommissions in the law which

affect the disabled (in this case, mentally retarded) offen-

der and to develop improvements on a national scale to remedy

these defects. 53

An historical approach is necessary to fully understand the

significance of the second prime area of related concern. In

retrospect, it is readily apparent that the history of treat-

ment and handling of such prisoners from the general prison

population and their assignment to segregated facilities often

in combination with mentally ill inmates. This philosophy of

separation and special handling appears to reflect the most

consistent philosophy to be found anywhere in a review of re-

lated literature. Since Clark's first advocacy of the segre-

gation policy in 189454 supporters of this doctrine, with

variations, have included Fernald, 55 Mulligan, 56 Goddard, 57

52Allen, Legal Rights of the Disabled, p. 31.

53 Lindman and McIntyre, Mentali Disabled and the Law,
passim; Allen, Legal Rights ariligbisW51-077aggim.

54Martha Clark, "The Relation of Imbecility to Pauperism
and Crime," Arena, 10 (November, 1894), 791.

55W. E. Fernald, "The Imbecile with Criminal Instincts,"
The American Journal of Insanity, 65 (April, 1909).

56J. W. Mulligan, "Mental Defectives Among Prisoners,"
Proceedings of the American Prison Association, (1912), 353-357.

57H. H. Goddard, "Feeblemindedness and Crime," Proceedings
of the American Prison Association, (1912), 353-357.

27



www.manaraa.com

Davies, 58
Dybwad,

59
Pense, 60

Laurie,
61

and Westwell.
62

How-

ever, inconsistency between theory and application is readily

evidenced in the field, since 90 percent of all correctional

institutions responding to a 1963 survey 63 indicated that sep-

arate facilities for mentally retarded offenders did not exist

in their systems. Findings of the research noted in Chapter

Four of this report will reveal that the number of such facili-

ties or correctional units reported have increased, in the in-

terim period, both in actual use and in planning or programming

stages.

The trend in many correctional systems is currently to create

a combined special handling category which includes certain

sexual offenders, psycho or sociopaths, and borderline areas

58,0. P. Davies, Social Control of the Mentally Deficient,
(New York: Thomas Y. Crowell Company, 1939).

59"
. Dybwad, "The Problem of Institutional Placement for

High-Grade Mentally Defective Delinquents," American Journal
of Mental Deficiency, 45 (1941), 391-400.

60A. W. Pense, "Problem of the Male Defective Delinquent
in the State School," American Journal of Mental Deficiency,
47 (1943), 467-472.

61L. A. Laurie et al., "The Defective Delinquent," Ameri-
can Journal of Orthopsychiatry, 14 (1944), 103.

62A. E. Westwell, "The Defective Delinquent," American
Journal of Mental Deficiency, 56 (1951), 283-389.

63Brown and Courtless, Mentally Retarded Offender, p. 34.
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of mental illness in addition to the mentally retarded offender.

This grouping is commonly referred to by some variation of the

term defective delinquent. 64 Offenders falling into this cate-

gory are, in most instances, subjected to a civil hearing and

psychiatric examination following criminal conviction to deter-

mine eligibility for commitment to a defective facility.65

While special category treatment today still centers largely on

the concept of separate facilities and programs, the basic pur-

pose of this action is distinctly different, in theory, from

those of previous eras. Ostensibly, the prime difference lies

in the fact that earlier separation was based on convenience

of handling by correctional administrators, on protection of

of the non-defective members of the prison population from the

supposedly harmful effects of close association with the defec-

tives, and in some instances, prevention of hereditary passage

64
The most widely referred to definition of the defective

delinquent is found in 'the Code of the State of Maryland as
follows: "an individual who, by the demonstration of persistent,
aggravated, antisocial or criminal behavior, evidences a propen-
sity toward criminal activity /. and who is found to have either
such intellectual deficiency [mental retardation] or emotional
unbalance, or both, as'to clearly demonstrate an actual danger
to society so as to require such confinement and treatment,
when appropriate, as may make it reasonably safe for society
to terminate the confinement and treatment." Harold M. Boslow
et al., "Methods and Experiences in Group Treatment of. Defec-
tive Delinquents in Maryland." The Journal of Social Therapy,
VII (2) (April-June, 1961), no'page.--TFETUaa in this cate-
gory are "defective" offenders regardless of chronological age
and the designation should not be confused with that of the
juvenile delinquent.

65Defective Delinquent Statute, Article 31B, Section 6
(a), Annotated Code of the Public General Laws of Maryland,
1971 Cumulative Supplement, Maryland: Patuxent Institution,
IT7I), 5:

29



www.manaraa.com

of the mental deficiency by means of sterilization or "coloni-

zation and segregation" to preclude the possibility of sexual

relations by one or more of the defective offenders. 66
The

proclaimed purpose of segregation, as practiced today, is to

provide an opportunity for individualized, specialized and

effective treatment for the retarded offender. Those publish-

ing works in support of this approach to the problem of the

defective delinquent or retarded prisoners include Boslow, 67

Kandel, 68 and Manne. 69

The theory of treatment for the mentally retarded offender

would thus appear to be reaching the same point on the spec-

trum of correctional philosophies as the non-retarded offen-

der--treatment based on the needs of an individual rather than

on the nature of his crime or the convenience of the correc-

tional system.

66
H. H. Goddard, "Feeblemindedness and Crime," Proceedings

of the American Prison Association, (1912), 353-357.

67
Harold M. Boslow and Arthur Kandel, "Administrative

Structure and Therapeutic Climate," The Prison Journal, XLVI
(1) (Spring-Summer, 1966), 23-31.

68
Harold M. Boslow, "The Team Approach in a Psychiatrically

Oriented Correctional Institution," The Prison Journal, XLVI (2)
(Autumn, 1964), 37-42.

69
Harold M. Boslow and Sigmund H. Manne, "Mental Health in

Action: Treating Adult Offenders at Patuxent Institution," Crime
and Delinquency (January, 1966), 22-28.
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3.0 A RIGHT TO TREATMENT

Recognition of the idea that rehabilitation is the
central purpose of a sentence by a criminal court
is now found in many of the statutes throughout
the country; and a few states, like Oregon, have
even inserted language in their constitutions such
as "Reformation [is] the basis of criminal law.
Laws for the punishment of crime shall be founded
on the principleslof reformation, and not of vin-
dictive justice.

Based both on a recognition of this rehabilitative philosophy 2

and on the need for providing special care and treatment faci-

lities for a mentally disabled or defective segment of its pri-

son population, the State of Maryland, in 1951, enacted its

Defective Delinquent law. 3
This unique law was based on three

key features:

1. It established a procedure for the de-
termination of a class of criminals
known as "defective delinquents" who

1
Richard A. McGee, "What's Past is Prologue," The Annals

of the American Academy of Political and Social Science, 381,
Tjanuary, 1969), p. 7.

2"
It is the feelin of the [Maryland] Commission [to study

Medico-Legal Psychiatry] that the function of the modern penal
institution is no longer purely punitive. The function rather
is to remove the offending individual from society for the pro-
tection of society and to provide a means for his eventual psy-
cholo ical rehabilitation, if possible-7r A 'statement of the
Mary an Commission to Study Medico-Legal Psychiatry [December
28, 1948], as cited by the Honorable Jerome Robinson, House of
Delegates of Maryland, in an address on "Defective Delinquency"
(presented at the General Assembly of the States' Council of
State Governments, Sheraton Hotel, Chicago, Illinois, December
5, 1958), p. 3.

3
See supra note 6, p. 27.
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are diagnosed and treated by psychia-
trists and other health professionals.
[Certain mentally rqtarded offenders
are, by definition, 4 included in this
category.]

2. It established the Patuxent Institution
where defective delinquents are housed
in a setting that combines the security
of a prison with the therapeutic milieu
of a mental hospital.

3. It provided that a defective delinquent
it committed for as long as he is deem-
ed a danger to society. This is called
an indeterminate sentence and in func-
tion is rather an3T6FUF-to the indefi-
nite commitment of the mentally iil.5

While the entire law has since become the repeated target of

"third source" or external reform attempts in the form of court

tests of its constitutionality, 6
the numerical preponderance of

judicial "writs" were aimed at the provisions for an indetermi-

nate sentence. 7

4Cited as "intellectually deficient," ibid.

5
Emory F. Hodges, "Crime Prevention by the Indeterminate

Sentence Law" (paper presented at the American Psychiatric As-
sociation Annual Meeting, Washington, D.C., May, 1970), p. 1.

6 As illustrated by Sas v. Maryland, 334 F. 2d 506 (4th
Cir. 1964), 513.

7
Barnes v. Director of Patuxent Institution, 240 M. 32,

212 A 2d 465 T1965); and Yippett et al. v. Maryland (no cita-
tion available - decided: January 7,-1971) as cited in a review
of "Consolidated Petitions: Eppitt et al. vs. State of Maryland,"
by the U.S. Court of Appeals for the Fourth Circuit.
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The primary purpose of [this] ... legislation is
to protect society from [a] ... segment of the
criminal population who will probably again com-
mit crimes if released on the expiration of a
fixed sentence; and thus they 'should be detained
and specially treated unless and until cured.8

These two points of attack are closely associated, however,

since the U.S. Court of Appeals for the Fourth Circuit held

that "provisions for treatment were a predicate to this law's

constitutionality."9 In reviewing related court decisions

throughout the United States, Stephen M. Goodman indicates

that:

The most straightforward manifestation of judi-
cial scrutiny of the conditions of confinement
appears in those cases holding that involuntar-
ily confined tuberculars, sexual psychopaths,
mentally ill persons, juveniles, alcoholics,
"defective delinquents," and others have a right
to care and treatment or release. The rationale
underlaying these decisions generally reflects
the legislative promise of treatment as a basis
for the given confinement.10

Although many of the cases cited in the above discussions are

related to the mentally ill and their "civil" commitment (as

opposed to criminal commitment) to mental care facilities, a

significant number are directly related to defective delin-

quents and, specifically, the mentally retarded offender, thus

making the cases relevant to this study.

8Hodges, "Indeterminate Sentence Law," p. 2.

9Stephen M. Goodman, "Right to Treatment: The Responsibil-
ity of the Courts," Georgetown Law Journal, 57 (4) (March, 1969),
682.

10 Ibid., p. 683.
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Arguments and judicial responses and opinions presented in con-

nection with the stated conditions and purposes of the indeter-

minate sentence, i.e., the existence and provision of rehabili-

tative treatment, have led to the development of the concept of

a guaranteed right to treatment for certain classes of offenders.

The [R]ight to [T]reatment is shorthand for a radi-
cally new jurisprudential concept of unquestionable
social importance ... Where deprivations of liberty
are concerned, we will no longer justify these di-
vestments ... by referring to glib, but unfulfilled,
legislative promises...11

The majority of decisions pertaining to an involuntarily insti-

tutionalized individual's "Right to Treatment" have to date been

made in the area of civil commitments based principally on the

condition of the individual, with the question of any crime in-

volved being a secondary issue. In the statement of their de-

cisions, however, an increasing number of judges have begun to

address their rationale in a form of somewhat parallel to condi-

tions and promises found in criminal cases.

[The] ostrich-like attitude [of "out of sight, out
of mind"] toward the criminal and the "sick" has
only recently been subject to re-evaluation. Courts
and legislatures have begun, still in nascent fash-
ion, to re-examine the appropriateness of punishment
both for the criminal and for those persons who have
been in some manner removed from the criminal system
and institutionalized ... Rather than allowing
"treatment" or "rehabilitation" to be a Draconian
process ... these bodies are taking steps to ensure
that a "right to treatment" will exist.12

11Goodman, "Right to Treatment," p. 680.

12 Introduction to "A Symposium: The Right to Treatment,"
Georgetown Law Journal, 57 (4) (March, 1969), 673.
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Presently the responsibility of society for furnishing treat-

ment is at least an implied one in sentences to imprisonment.

However, where the basis of confinement has, in such instances

as the case of the defective delinquent, been specifically

stated as the necessity for treatment or rehabilitation, the

courts have generally held that a failure to provide meaning-

ful treatment may warrant a judicial decision to treat or

release.

In his foreword to "A Symposium: The Right to Treatment," Judge

David L. Bazelon 13
expresses strong support for the rights of

institutionalized persons to care and treatment. 14 Therein he

also addresses a number of criticisms both as to the overall

concept as well as to the implications of such guarantees.

The first of these criticisms is that such a correctional philo-

sophy would vastly increase the size of appropriations or re-

sources necessary to support the expanded treatment programs

required. Bazelon's answer to these complaints is:

By basing deprivation of liberty at least partially
upon a promise of treatment, legislatures have al-
ready committed the community's resources to adequ-
ate facilities. They must [now] complete the circle
started. If the legislature's promise of treatment
is dishonored, involuntary and indefinite "hospitali-
zation" amounts to no more than preventive detention
C"warehousing1.15

1 3Chief Judge, United States Court of Appeals for the Dis-
trict of Cdlumbia Circuit.

14David L. Bazelon, foreword to "A Symposium: The Right to
Treatment," Georgetown Law Journal, 57 (4) (March, 1969), 676-
679.

15 Ibid., p. 676-677.
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In view of this near "contractural agreement" the courts, when

confronted with associated questions, need not examine the con-

stitutionality of the law under which the individual was com-

mitted, but need only ask the question, "Is the complainant re-

ceiving the treatment promised?"16

A second major question which emerges from juristic inquiry is

that of the adequacy or effectiveness of correctional treatment

(primarily in the specialized institution). Judge Bazelon here

again provides an answer by noting that although psychologists

and correctional authorities do not agree on what constitutes

adequate treatment; t is is not a major decision point. At

this juncture in the judicial proceedings, it is not necessary

for the court to actually make a decision for which it is basi-

cally unqualified as to the exact effectiveness of the various

treatment programs. Not withstanding any disagreement by psy-

chiatrists in general:

...it is nevertheless [only] essential to ensure that
the patient [inmate] confined for treatment receives
some form of therapy that a respectable sector of the
psychiatric profession regards as appropriate--and
received enough of that therapy to make his confine-
ment more than a mockery.17

The question of effective treatment for mentally deficient (re-

tarded) offenders is but one element of a far larger contro-

versy which involves the philosophy of individualized or differ-

ential treatment of inmates--treatment based on the psychological

16 Ibid., p.'677.

17Bazclon, "The Right to Treatment," p. 677.
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educational and vocational needs of each offender; not on the

type or seriousness of his crime or on his conduct within the

prison setting. If an institution truly provides individualiz-

ed treatment, in all probability, it provides effective treat-

ment for all inmates regardless of their intellectual capacity,

learning ability or emotional stability.

To provide adequate treatment [in the eyes of the
court], the critical requirement is that the hospi-
tal [institution] pay individual attention to each
patient [inmate] and make an individualized effort
to help him. ...If there is an individualized
treatment plan created at the inception of treat-
ment and modified as treatment progresses, a re-
viewing court can hope to assist whether a bona
fide effort to provide a meaningful amount of some
appropriate form of treatment has been made.18

Although related "treat or release" court cases are almost ex-

clusively based on laws which involved indefinite commitment

or indeterminate sentences, it is entirely possible that at

some future point in time a similar question might be asked in

relation to the non-defective inmate. Parallels are easy to

draw between the stated and/or implied basis for parole, termi-

nation of indeterminate sentences and other forms of early re-

lease. The prime criterion in considering an individual for

release in each instance is based on his relative degree of re-

sponse to the sentence of confinement. Regardless of how such

a response may be evaluated, i.e., scores on objective psycho-

metric probes of his adaptive behavior levels, or psychiatric

and/or correctional administrators' subjective evaluations; the

basic measurement remains the same in either system--rehabilita-

tion, resocialization or "cure."

1 8Ibid., p. 676.
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Since much of American jurisprudence is based upon the judicial

concept of stare decisis, it is not inconceivable that at some

point in the not too distant future, the current "Right to

Treatment"--"Treat or Release" case decisions would be applied

to the non-mentally disabled or non-intellectually impaired pri-

soner who claims he is not receiving effective assistance in

modifying his behavior into socially acceptable patterns. With

a greater portion of anti-social or criminal behavior being con-

sidered as a form of "sickness,"19 it would appear easy for the

courts to use analogous reasoning in their future findings. if

the promise of correctional treatment is made or even implied,

it may not be too long until the courts are forced into a posi-

tion of making society honor that promise.

The continued neglect of this task [the rights of the
prisoner] by corrections may, as it has in the case
of police procedures, make it difficult for [the]
courts to do anything but write their own rules. 0

While such decision might have an immense effect on the mentally

retarded and defective delinquent offenders, the effect on the

general correctional population is staggering to imagine. Plan-

ned innovations in the treatment of the mentally disabled offen-

der along with expanded individualized treatment programs, would

appear to be the only means of precluding the necessity for the

courts to open the "flood gates" and thereby drowning correc-

tions in forced changes for which they are not equipped or de-

luging society with a segment of the population for which it is

not otherwise prepared to handle.

19See supra note 43, p. 22.

20
President's Commission, Task Force Report: Corrections,

p. 16.
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4.0 SURVEY FINDINGS

The primary source of this report consisted of a ten question,

single or multiple answer, survey. This survey was conducted

primarily by mail with supplementary coverage through tele-

phone conversations and personal contact, in the case of the

Texas Department of Corrections. Forms were directed to the

fifty states and the District of Columbia utilizing addresses

obtained from the American Correctional Association Directory

of Correctional Institutions.) Where possible, questionnaires

were directed to listed diagnostic, classification, in-process-

ing, or reception centers. When no such facility was included

in the directory, correspondence was addressed to the princi-

pal officer of the corrections division (or comparable level

agency), with an attention line indicating the Adult Diagnostic/

Classification Division or Branch.

Forty direct mail responses were obtained in a period of 47

days and an additional three questionnaires were completed

through supplementary telephone: discussions. Correctional sys-

tems responding represent 81.2 percent of the total U.S. state

prison population as reported in the 1967 National Prison Sta-

tistics bulletin2 and 84.3 percent of the original 51 correc-

tional systems in the sample. A geographical representation

1Directory: Correctional Institutions and Agencies of the
United States of America, Canada and Great ii8TniIF17-aingTea--
and published ST, EreATZtin71776in66761-731 AW6Fration, 1971
edition (College Park, Maryland: ACA, 1971).

2"Prisoners in State and Federal Institutions for Adult
Felons," National Prisoner Statistics, U.S. Department of Jus-
tice, No. 44, (July, 1q69), 30-31.



www.manaraa.com

of the area encompassed by the responses is illustrated in

Figure 1. A degree of area bias was noted in the absence of

four significant states in the north central portion of the

country. Attempts to correct this bias by telephone survey

met with negative results.

A limited amount of additional data regarding two states, not

responding to the questionnaire, was obtained by a review of

their annual reports and from unused information gathered as

a part of a previous study of testing practices in eighteen

selected state correctional systems. 3 These additional

states are not included in the summary contained in the pre-

viously cited percentages.

4.1 Inventory Survey

The inventory survey was generally oriented to four specific

areas of interest, (1) intelligence testing, (2) use of test

scores, (3) treatment programs available for the mentally

retarded offender, and (4) prisoner statistics and the preva-

lence of the mentally retarded currently entering the correc-

tional setting.

Throughout this Chapter the terms "meaningful" and "useful"

data from responding agencies refers to "hard" numbers and

excludes estimates and approximations. Partial answers to

3 Donald J. Starr, "Intelligence Testing in Correctional
Institutions: A Study," (unpublished Master's Thesis, Sam
Houston State University, 1971).
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many of the questions also rendered their relative value unac-

ceptable for statistical computation. It should be further

noted that the basic frame of reference for comparison of men-

tally retarded individuals in the prison setting was establish-

ed as the current admissions since variations resulting from

innovative changes are more readily apparent in admissions than

in total population figures which are diluted by earlier admis-

sions and past problems.

4.2 Initial Processing

The first question inquires about the manner in which adult

male prisoners enter the correctional process and about where

such initial processing is accomplished in relation to the

general prison population.

Rationale. This first question was included for two purposes.

First, it provides an indication of the atmosphere and surround-

ings in which prisoner reception and testing are accomplished.

Secondly, it was deemed useful to establish a point of refer-

ence in the reception process at which it might be logically

assumed that any significant degree of mental retardation

might initially be observed. Specifically, the question was

designed to determine to what degree, if any, the retarded

offender is exposed to direct contact with more "seasoned"

prisoners before his deficiency might be assumed to be

discovered.
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Empirical Response. Eighty-eight percent (n=45) of the sur-

veyed states provided input for this questionnaire. This

sample represented 88.7 percent of ,the total 1967 male pri-

soner population.

Separate facilities were reported as being provided in 51.1

percent (n=23) of the systems; isolation wings or similar

elements within the correctional facilities or units were re-

ported in 33.3 percent (n=15); while 15.6 percent (n=7) indi-

cated that separate reception or diagnostic facilities were

not utilized. Two of the latter did, however, indicate that

separate units or facilities were either in the planning

stages or actually under construction for their system.

Interpretation. Findings of this question indicate that 84.4

percent of the reporting systems value isolating newly arriv-

ed prisoners, at least in part, until their various needs and

deficiences can be determined. Of the remainder, nearly one-

third also apparently realize the necessity for such a proce-

dure and facilities and have initiated action to obtain iso-

lated diagnostic type units.

4.3 Incidence of Testing

The second question queried the various sample systems regard-

ing the routine employment of tests of intellectual capacity

or general intelligence levels during the in-processing, re-

ception or diagnostic phase. A negative answer to the question
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made responses to the following two questions regarding test

administration um. 'essary. An affirmative answer also re-

quired an indication of the title(s) of the test(s) used and

included a choice of twelve common test scales in addition to

spaces for examination forms not previously included. Listed

tests were chosen from those contained in Anne Anastasi's Psy-

chological Testing 4
and from responses to Starr's earlier

work. 5

Rationale. The basic purpose of this question was to deter-

mine those systems utilizing psychometric intelligence probes

as a part of their initial diagnostic process. Inquiry into

the number, type and frequency of probe use was also a princi-

pal goal of this question.

Empirical Response. Responses were obtained from 84.3 percent

(n=43) of the major survey sample and represented 81.2 percent

of the total previously referenced prison population. Only

two systems indicated that they did not conduct any form of

intelligence testing as a routine part of their initial proces-

sing step; two other states conducted testing, but did not uti-

lize any test of intelligence as defined by Anastasi or Burros.6

4
Anne Anastasi, Ps cholo ical Testing, 3d ed. (London: The

MacMillan Company, Co ler-Mach lan Limited, 1968), p. 638-
641, and passim.

5 Starr, "Intelligence Testing."

6Oscar K. Burros,The Sixth Mental Measurements Yearbook,
(New Jersey: The Gryph-617 Press, 1965), passim.
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The latter employed general aptitude or personality inventory

type probes. Frequency of use of principal cited instruments

or instrument groups are as indicated in Figure 2. Tests,

other than those listed in the basic questionnaire, which were

employed by not more than one state and those not categorized

as intelligence tests have been omitted.

Psychometric probes of intelligence or intellectual capacity

were reported as being employed in 90.7 percent (n=39) of the

responding systems. A single test form was utilized in 43.6

percent (n=17) of the systems; 28.2 percent (n=11) employed

two probes; 30.8 percent (n=12) used three and 2.6 percent

(n=1) reported using four examinations on a routine basis.

Interpretation. The Revised Beta Examination appeared as the

most frequent group testing instrument being employed in 51

percent of the diagnostic procedures, followed closely by the

Wechsler Adult Intelligence Scale (WAIS) in 49 percent of the

systems. It was noted, however, by several states that the

WAIS was used most often as a secondary or back-up examination

for individual retest of offenders scoring outside the common

institutional norms on primary test instruments. The Peabody

and Wide Range Picture Vocabulary tests were likewise used

when inadequate or questioned results were obtained by the

main test form.
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The two principal, non-intelligence type tests reported as

being used were the Shipley-Hartford Institute of Living

form (a non-projective, personality or character inventory;

n=5) and the General Aptitude Test Battery (n=9). Eleven

other psychological tests were reported as being used (by

only a single state each) at some point in the diagnostic

process.

The director of one of the two state systems not currently

testing, remarked in a telephone conversation that his sys-

tem was seriously considering adding the use of psychometric

probes, as a diagnostic and evaluation phase of processing,

in the near future. Response from the remaining state noted

that although no formalized diagnostic tedting was program-

med at a system-wide level, individual counselors at each

correctional facility had the option of using and did use

intelligence test instruments on a selective basis or as

deemed necessary. State-wide statistics were, however, not

maintained regarding inmate intelligence levels and/or trends.

4.4 Test Administration

The third and fourth items in the survey inventory were de-

signed to assess the manner in which intelligence tests were

usually administered, scored and/or interpreted by employment

of one of the following: (1) custodial or correctional offi-

cers, (2) professional staff members, (3) outside consultants,

or (4) inmate assistants.
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Rationale. Since the manner in which, and by whom, the diag-

nostic efforts are conducted could provide an indication of

the relative importance assigned to them by correctional ad-

ministrators, these two questions were included as an attempt

at partially determining the degree of such importance.

Empirical Results. Responsive data was obtained regarding

78.4 percent (n=39) of the sample systems and represented 78.3

percent of the previously referenced 1967 prisoner population.

Four of the 43 systems responding to the entire survey replied

to this question as "not applicable" in as much as they did

not use intelligence tests as noted in Question Number Two.

Custodial or correctional officers administered tests in 5.1

percent (n=2) of the states, but were not involved in the

scoring/interpretation step in any one of them. Profession-

ally trained staff members administered examinations in 76.8

percent (n=30) states and scored/interpreted the results in

97.4 percent or numerically 38 of the 39 systems. Outside

consultants administered tests in 10.3 percent (n=4) and

functioned in the scoring/interpretation role in 17.9 percent

(n=7) of the systems. The latter were sole administrators in

2 states, interpreted in 1 and were utilized in computer scor-

ing in 2 other facilities. Inmate assistants conducted exami-

nations under direct professional staff supervision in 20.5

percent (n=8) diagnostic programs and in 15.4 percent (n=6)
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states where they functioned without reported direct supervi-

sion. Inmates participated in test scoring and/or interpreta-

tion in seven states and were employed for administration and

scoring of group tests only in 2 states.

Since professional staff members and/or trained outside consul-

tant agencies are utilized in administering nearly 77 percent

of all testing and in more than 97 percent of all scoring and

analysis, the importance of accuracy, uniformity and profes-

sional administration of these psychometric instruments appears

to be recognized by the majority of correctional systems.

4.5 Administrative Procedures - Mentally Retarded Offender

The fifth survey item was addressed as an inquiry into the man-

ner in which prisoners, identified as mentally retarded, were

handled once they leave the initial diagnostic, in-processing,

or reception stage. Specific alternative responses to the

question stem are as indicated in the response paragraph below.

Rationale. The primary purpose of this survey item was to

ascertain whether identified retardates are provided any form

of protection from the more aggressive or dominate members of

the general prison population and if any provisions are made

to remove the mentally disabled offender from the correctional

system or to assign him to a protected special care facility

within the system. The principal question is essentially one

of determining what happens to the mentally retarded offender

once he is identified in the correctional setting.
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Empirical Response. Forty-three state level systems provided

workable data in reply to this item, the combined total of

which formed 81.2 percent of the total 1967 state prison popu-

lation. Each responded by indicating one or more methods of

handling the mentally retarded offender at this point in his

correctional history. Retarded offenders were not segregated

from the general prison population in 69.8 percent (n=29) of

replies. Of these 29 systems, one indicated that a separate

facility was under construction for the mentally retarded and

mentally ill; a second replied that retarded individuals were

normally identified prior to commitment to a correctional in-

stitution;,a third indicated retardates were placed in "pro-

tected assignments to minimize abuse [by] other inmates;"

and a fourth reported that a separate facility under construc-

tion would house both mentally retarded and physically handi-

capped offenders. In 11.6 (n=5) percent of the responding

systems, retarded inmates were segregated from the general

prisoner population for work assignments only. In 2.3 percent

(n=1) of the systems the retarded offender was either segre-

gated for work and housing but otherwise retained in the

general population, transferred to state hospitals for the

mentally ill which have facilities for "criminals," or trans-

ferred to state mental retardation schools if their IQ fell

below 50 on the WAIS scale. Retarded offenders were transfer-

red to special care facilities for the retarded or otherwise

mentally defective offenders in only 7.0 percent (n=3) report-

ing states.
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Interpretation. Although commitment of the defective delin-

quent to special facilities designed specifically to meet

their needs is an operational procedure in several states,

such does not appear to be the case with the retarded offen-

der who does not meet the "habitual" offender clause of de-

fective delinquent laws or who is not sufficiently fortunate

enough to commit his offense in a state so "enlightened."

An analysis of the reported procedures listed herein reveals

that in only 7.0 percent of the correctional systems is the

retardate afforded the "luxury" of a special care unit. In

an additional 7.0 percent of the states he will find himself

transferred to a school for the mentally retarded if he is

extremely retarded. In one instance, he may be transferred

to a hospital for the mentally ill since that is the only

such element in the state's mental health/mental retardation

program with facilities for criminal offenders. All in all,

more than 79 percent of the reporting systems did not recog-

nize any need for segregation of the retarded offender from

the general prisoner population even in the assignment of

housing.

4.6 Priority of Test Results

A sixth question was addressed toward assessing the level of

importance that each of the responding correctional systems

places on intelligence test results in their initial classifi-

cation decisions. The four alternative responses provided

range from not used to used in every decision.
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Rationale. The question stem is essentially self explanatory

with regard to rationale for its design. Starr's research 7

provided a degree of indication that although many correctional

systems employed intelligence testing in their initial diagnos-

tic setting, several did not use such results in any signifi-

cant decision making process. The design of this question was

aimed at resolving this implication of "non-use."

Empirical Response. Data was obtained regarding forty-five

state systems, four of which were eliminated as not applicable

since they did not employ intelligence testing procedures.

The remaining 80.4 percent of the states surveyed constituted

83.6 percent of the total prison population. Intelligence quo-

tients were reported as not used in any initial classification

decision by 4.9 percent (n=2); used occasionally (in less than

50 percent of the decisions) by 41.5 percent (n=17); used in

most (in more than 50 percent of the decisions) by 29.3 per-

cent (n=12); and used in every decision by 24.4 percent (n=10)

of the reporting systems.

Interpretation. With more than 95 percent of those responding

indicating that IQ scores played at least a minimal role in

initial decision making, the importance of such tests appears

verified. It may be reasonably inferred from these findings

7
Starr, "Intelligence Testing," p. 64.
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that even in the absence of objective test scores, the more

subjective and easily recognized indications of mental retar-

dation would, in themselves, have some bearing on the greater

part of all initial classification decisions.

4.7 Impact of Testing on Classification

The seventh item in the questionnaire constituted a request

for information concerning the type of decisions upon which

an individual prisoner's measured IQ has some bearing.

Rationale. This inventory item is essentially a follow-up to

earlier queries regarding the importance and use of intelli-

gence test results. Rationale for its design is largely self-

explanatory.

Empirical Results. Forty-three state level systems responded

in some manner with thirty-nine of these providing meaningful

data. The latter represented 75.1 percent of the total 1967

state prisoner population. Intelligence test results were

reported as being utilized in the following decisions in the

indicated number of state level systems; for work and job as-

signments in 92.3 percent (n=36); housing assignments in 5.1

percent (n=2); custody and/or security grade assignments in

23.1 percent (n=9); assignments to rehabilitative programs in

74.4 percent (n=29); and educational program assignments in

92.3 percent of the responding systems. Intelligence test

results were further indicated as being used (in one state
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each) to make assignments to group counseling, vocational

training and work release programs, and, in one instance,

in inmate disciplinary hearings.

Interpretation. Findings are essentially self - explanatory

in this instance as they illustrate that in more than 74 per-

cent of the states utilizing IQ scores, these scores are

used in making major assignment decisions relating to (1)

housing, (2) rehabilitative and educational programs, and/or

job assignments.

4.8 Treatment Programs

An eight question dealt with the third major area of concern,

that of treatment programs for the retarded. In this item,

sample correctional systems were asked to indicate the avail-

ability of treatment programs in the three principal areas

of vocational rehabilitation, education and psychological

adjustment.

Rationale. A categoric list of major correctional programs

was initially compiled from annual reports of approximately

25 percent of the principal correctional systems in the United

States. Upon closer examination, the majority of these pro-

grams were found to fall into one of the following: individual-

ized or group efforts in vocational rehabilitation, special or

remedial education, or psychotherapy. The seven basic program
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areas selected were discussed with and verified by Dr. Vearle

McDaniel of the Division of Mental Retardation, Texas Depart-

ment of Mental Health and Mental Retardation. 8 The basic pur-

pose of this survey item was to determine the number of insti-

tutions offering correctional treatment programs which they

considered reasonably available to the mentally retarded pri-

soner. Secondly, the question was aimed at determining the

Frequency of use of each of the seven cited program areas.

No attempt was made, however, to evaluate either the content

or relative effectiveness of the programs included therein.

Empirical Response. Of the forty-three responses received

thirty-nine provided useable data representing 77.8 percent

of the 1967 prisoner population. Group special education pro-

grams were provided in 69.2 percent (n=27); programmed instruc-

tion, individualized psychotherapy and special vocational re-

habilitation in 28.2 percent each (n=11); individualized

special education in 41.0 percent (n=16); group psychotherapy

in 23.1 percent (n=9); and operant conditioning (involving be-

havior modification through reinforcement provided by a token

economy arrangement) in 7.7 percent (n=3) of the reporting

correctional systems. Slightly over 10 percent of four of the

responding agencies indicated that they had no correctional

treatment programs designed for or available to the mentally

retarded offender. Each further commented that they felt no

8Dr. Vearle McDaniel, interview held at the Texas Depart-
ment of Mental Health and Mental Retardation, Austin, Texas,
March 13, 1972.
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effective treatment program for the retarded offender had been

developed and, therefore, none could be made available within

their department.

Interpretation. Slightly less than 90 percent of the sample

systems reported the availability of treatment programs for

the retarded offender. Thirty percent reported providing a

combination of two such programs and forty-one percent indi-

cated that their overall program provided treatment activities

in three or more of the seven cited areas of treatment.

4.9 Treatment Programs - Borderline Retarded

The ninth survey item was addressed to determining the number

of state level correctional systems extending their specializ-

ed treatment programs to the borderline retarded inmate.

Rationale. Since borderline retarded offenders, as cited ear-

lier in this work, approached 40 percent of the 1963 national

prison population, this question was included in order to as-

certain whether or not these prisoners were receiving correc-

tional treatment in a manner approaching that made available

to the mild, moderate, severe or profound retardate.

Empirical Response. Useable data concerning this question was

provided by thirty-four of the sample states representing 57.5

percent of the total referenced prison population. Specialized

treatment programs were extended or made available (in at least
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one unit or element of the agency) to the borderline retarded

offender in 76.5 percent (n=26) of the responding systems.

One of the eight states not now providing such services or

programs included a comment that it would begin to do so in

the near future.

Interpretation. Although the representative percentage of the

final sample is only slightly over 50 percent of the total

population the more than two to one majority of yes answers

from the systems is readily apparent. It would thus appear

that in excess of 76 percent of the correctional systems pro-

viding special treatment for the mentally retarded offender do

recognize the borderline retarded offender as a definite por-

tion of their population and do extend or make available

special treatment programs for his participation.

4.10 Prevalence of the Mentally Retarded Offender

The final question consisted of a request for data regarding

(1) 1971 year end, adult, male prisoner populations; (2) the

number of adult, male admissions during each system's last

yearly reporting period; and (3) the total number of inmates,

identified as retarded or borderline retarded, that were ad-

mitted to the system during the cited yearly reporting period.

Rationale. The basic purpose of this question was to ascer-

tain the size of the problem faced by the correctional admin-

istrator in dealing with the retarded offender. This final
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question was, therefore, aimed at determining the frequency of

retarded offenders entering the correctional system in rela-

tion to both the number of admissions for a like period and to

the overall prisoner population.

Empirical Response. Forty-two state level correctional systems

responded wholly or in part to this question. Twenty-six of

these (51.0 percent of the total population of states) supplied

useable data. Excluding estimated figures and approximations,

the total 1971 year end, male, adult prisoner population for

forty-two responding states was 120,485. The total adult, male

admissions were reported at 81,749. Total admissions for those

states including a frequency report of retarded offenders were

39,056; and for those reporting the frequency of borderline

retarded offender admissions the total was 35,934. In other

words, 4.1 percent (n=1,620) of these admissions were identifi-

ed as mentally retarded and 13.9 percent (n=4,999) were identi-

fied as falling into the borderline retarded category. Frequ-

ency of retarded offenders being admitted ranged from 0.1 (n=1)

to 28.0 percent (n=258), while borderline retardates ranged

from 0.4 (n=4) to 65.0 percent (n=816). For a compilation of

the data received refer to Appendix C.

Interpretation. Only 60.5 percent of the correctional systems

responding to the survey provided the mentally retarded admis-

sions data requested. Representative admissions data indicates
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that 4.1 percent of the current adult, male offenders entering

state correctional facilities were found to be mentally retard-

ed while 18.0 percent of all those admitted scored less than

85 in measured intelligence. An interesting comparison may be

drawn with the Brown and Courtless study of 1963 in which 10.0

percent of the total prison population was repi)rted to have

been identified as mentally retarded and 40.0 percent as pos-

sessing IQ's of 85 or less. The absence of complete responses

by many state systems precludes any further suppositions from

the accumulated statistical data.
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5.0 SUMMARY

The purpose of this report was to examine the intelligence test-

ing practices of U.S. correctional agencies, the treatment pro-

grams available for mentally retarded offenders, as well as the

frequency with which such offenders are currently entering the

fifty state and District of Columbia correctional systems. To

this end, four basic questions were posed for investigation

earlier in the study. This Chapter, therefore, will be princi-

pally addressed to a summary of the findings of the report in

relation to those questions and the conclusions drawn from

those findings.

5.1 Use of Intelligence Tests

The prevalence of intelligence testing,_as examined by several

of the survey questions, proved to be much higher than expect-

ed after a review of related literature and studies in the

field of the retarded offender. At least 84 percent of the

responding state correctional systems provided the surroundings

and relatively formalized diagnostic setting necessary for ob-//".

taining reliable test results. Fully 90 percent of the correc-

tional systems currently employ psychometric probes in order to

determine the intelligence level or intellectual capacity of

their prisoners as they are received. Over one-half of these

use batteries of two or more tests in order to insure defini-

tive identification.
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Not withstanding arguments regarding the relative value of

the IQ test in determining intelligence, the vast majority

of correctional administrators demonstrate their desire to

use such tests in order to identify those members of their

populations with intellectual abnormalities. Additionally,

the findings are utilited by more than 40 percent of these

agencies in over one-half of their initial classification

decisions.

5.2 The Prevalence of the Mentally Retarded Offender

The second area of inquiry was related to the frequency with

which adult, male retarded and borderline retarded offenders

are currently being admitted to state correctional facilities.

This portion of the study was designed, essentially, to deter-

mine the size of the problem created by the retarded offender.

Of the approximately 39,000 adult, male prisoners admitted to

the 26 responding states, 4.1 percent were reportedly identi-

fied as mentally retarded and 13.9 percent were identified as

borderline retarded. A total of 6,519 offenders or 18.0 per-

cent were listed as scoring less than 85 on the WAIS or equi-

valent scores on comparable examinations.

While a direct correlation cannot be drawn between these ad-

missions and the population findings of Brown and Courtless,

a reasonable comparison is in order. The overall 18 percent
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admission rate would indicate a significant decrease if it can

be assumed that the Brown and Courtless 40 percent residence

figure was reflected in similar admissions during the same

1963 reporting period. Although not dirootly supportable in

this study, several plausible rival hypotheses are available

to explain the change. Primary among these are an increased

recognition of the retarded offender's legal rights, and a

reorientation of court thinking in the area of his degree of

criminal responcibility. Either of these in combination with

several others, developed as a result of the increased national

awareness of the problem of mental retardation in the United

States during the last decade, provide an explanation, and each

would easily serve as the subject of a research study in them-

selves. The question of causation, however, was not addressed

in this study.

5.3 Correctional Treatment

The degree to which special treatment efforts are afforded the

retarded offender also demonstrated a significant downward

movement from prior levels. While Brown and Courtless found

that 56 percent (n=75) of all responding institutions did not

provide any specialized programs in 1963, research revealed

that only slightly over 10 percent (n=4) of the state systems

responding to the current inquiry do not provide any form of

such treatment today. These programs were found to be extend-

ed to the borderline retarded offender in more than three-

fourths of the responding systems. The major areas of treat-

ment emphasis remained in the field of education. This latter
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finding is in all probability, due to the fact that educa-

tional results are more readily demonstrated (by test scores

or educational achievement) than those of psychological or

vocational rehabilitation) and, therefore, education received

more emphasis by correctional administrators.

In responding to questions regarding educational treatment

programs, Mr. William Sweet, Special Education Supervinor for

the Texas Department of Corrections' Windham School District, 1

voiced a significant explanatory comment which was echoed, at

least in part, by the answers on several other questionnaires

returned. His comment was, essentially, that although an edu-

cational [treatment] program may not be specifically labeled

as being for the retarded offender, it may well be effective

in educating him. If special education programs are well de-

signed and based on a principal of individualized learning,

they may well be effective across a broad spectrum of intelli-

gence level.

The manner in which treatment programs are administered, be

it group or individaal--"one to one"--activities, would thus

appear to be of less importance than the degree to which the

program is oriented towards or adaptable to the particular

inmate's needs.

1Mr. William Sweet, interview held at the offices of the
Windham School District, Huntsville Unit, Texas Department of
Corrections, Huntsville, Texas, (February, 1972).
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Based on Judge Bazelon's earlier remarks that the major ques-

tion should remain whether or not the inmate actually is af-

forded the opportunity for reasonably accepted forms of treat-

ment, no further inquiry was made into the question of the

effectiveness of any program. The primary aim of the question,

thus, remained and was answered in the light of how many spe-

cial programs were made available in how many systems.

5.4 Potential Impact of a Major "Treat or Release" Decision

A major portion of state correctional systems reportedly have

taken at least minimal steps during the last nine years to in-

sure that the retarded offender is provided acceptable treat-

ment. The impact of a "treat or release" edict would thus ap-

pear significantly less than it would have been in the early

1960's. A "treat or release" decision regarding the mentally

retarded offender would today affect the Mentally disabled in-

mates of only four of the states responding to this survey

question--an estimated 236 out of 39,056 individuals. A com-

parable projection, based on tentative and unpublished admis-

sion statistics obtained from the national Law Enforcement

Assistance Administration for year 1970, 2 shows that such a

decision would affect only one-tenth of a 4.1 percent slice

of the 131,350 male, adult admissions to state level correc-

tional systems or roughly 539 inmates throughout the entire

2Mr. Paul White, Statistical Division, Law Enforcement
Assistance Administration, Washington, D.C. telephone conver-
sation, (April 19, 1972).
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country, The impact of a decision that correctional systems

must provide treatment for the mentally retarded offender, ap-

propriate to his mental capabilities, or release him fron con-

finement would therefore appear to be negligible.

In summary, the mentally retarded offender is now, more than

ever before in the history of corrections, recognized as a

significant and important element of the prison population that

must be identified and afforded effective treatment commensur-

ate with his mental capacity and individual needs. Planned in-

novation, based on a need formally recognized in the mid-1970's

has, in this instance, significantly reduced the probability of

the need for adaptive innovation as a result of a forced judi-

cial resolution of the question of retarded inmates' right to

treatment.
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SURVEY INVENTORY - STATE OF DATE:

1. Reception/In-processing/Classification of adult, male
prisoners is accomplished: (please check one)

in separate reception or diagnostic facilities/units.

in isolation wings or similar elements at each correctional
facility/unit.

separate reception/diagnostic facilities/units/elements
are not utilized.

Remarks:

2. Does the reception/in-processing procedure include adminis-
tration of tests to determine intellectual capacity or
general intelligence level?

No (please go to question five)

Yes (please check scales/tests used)

Armed Forces Qualification Test

Army General Classification Test

California Test of Mental Maturity

Chicago Non-Verbal Test

Full Range Picture Vocabulary Test

Miller Analogies Test

Otis-Lennon Mental Ability Test

Peabody Picture Vocabulary Test

Revised Beta Examination

Slosson Intelligence Test

Stanford-Binet Intelligence Test

Wechsler Adult Intelligence Scale

Other; please specify:
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3. Intelligence tests are usually administered by: (please
check one or more)

111.0

Custodial/Correctional Offic6rs

Professional Staff Members

Outside Consultants

Inmate Assistants

4. Intelligence tests are usually scored/interpreted by:
(please check one or more)

Custodial/Correctional Officers

Professional Staff Members

Outside Consultants

Inmate Assistants

5. Prisoners classified as mentally retarded are: (please check)

NII., not segregated and remain in the general prison
population.

segregated for housing but retained in the general
prison population.

segregated for work but retained in the general prison
population.

transferred or assigned to special care units/
facilities within the correctional system.

transferred to state mental retardation facilities/
schools.

Remarksi
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6. Please indicate level of importance of intelligence test
results in your initial classification decisions.

Not used in decisions (go to question eight)

Used in occasional decisions (less than 50%)

Used in most decisions (more than'50%)

Used in every decision

7. Indicate if results of intelligence testing are utilized in
the following decisions:

Work/Job Assignments

Housing Assignments

Custody/Security Grade

Assignments to specific rehabilitation programs

Assignments to specific education programs

Other; please specify:

8. Please inaicate the available treatment programs for mentally
retarded adult male prisoners in your correctional system.

Group special education (classes)

Programmed instruction

Individualized psychotherapy

Special vocational rehabilitation training

Individual special education

Group psychotherapy

Operant conditioning activity programs

Other treatment programs; please specify:
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9. Is participation in specialized treatment programs extended
to borderline retarded'inmates (WAIS IQ 70 to 84, or equiv-
alent intelligence rating)?

Yes No

Remarks:

1111111111111

111111
10. Population:

a. Total adult male prisoner population of this state

correctional system as of 31 December 1971 =

b. Total adult male prisoners admitted during last yearly

reporting period was = . (Reporting period =

19 to 19 ).
(month) (month)

c. Number of adult male prisoners admitted during above
reporting period determined to be mentally retarded (WAIS
score less than 70, or equivalent intelligence rating) =

d. Total adult male prisoners admitted during above report-
ing period determined to be borderline mental retardates
(WAIS score 70 to 84, or equivalent intelligence rating)

General Remarks/Comments:
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CLINICAL SUBCATEGORIES OF MENTAL RETARDATION*

Genetic or Pathological Retardation:

Following infection and intoxication (subcategory .0) -

included retardation as the result of residual, cerebral
damage from intracranial infections, serums, drugs, or
toxic agents. Examples ares

Cytomegalic inclusion body disease, congenital
Rebella, congenital
Syphilis, congenital
Toxoplasmosis, congenital
Encephalopathy associated with other prenatal

infections
Encephalopathy due to postnatal cerebral infections
Encephalopathy, congenital, associated with other
maternal intoxications

Bilirubin encephalopathy (Kernicterus)
Post-immunization encephalopathy
Encephalopathy, other, due to intoxication

Following trauma or physical agent (subcategory .1) -
includes:

Encephalopathy due to prenatal injury
Encephalopathy due to mechanical injury at birth
Encephalopathy due to asphyxia at birth
Encephalopathy due to postnatal injury

With disorders of metabolism, growth or nutrition
TaiEcitg767727- includes all conditions associated with
ra-a-Fae, on drFectly due to metabolic, nutriational, or
growth dysfunction including disorders of lipid, carbohy-
drate and protein metabolism, and deficiencies of nutrition.
Examples are:

Cerebral lipoidosis, infantile (Tay-Sach's disease)
Cerebral lipoidosis, late infantile (Bielschowsky's

disease)

*The Committee on Nomenclature and Statistics of the
American Psychiatric Association, Diagnostic and Statistical
Manual of Mental Disorders, 3d ed. (DSM-II), Washington, D.C.:
EFERFan Psychiatric Association, 1968), p. 14-22.
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Cerebral lipoidosis, juvenile (Spielmeyer-Vogt disease)
Cerebral lipoidosis, late juvenile (Kuf's disease)
Lipid histiocytosis of kerasin type (Gaucher's disease)
Lipid histiocytosis of phosphatide type (Niemann-
Pick's disease)

Phenylketonuria
Hepatolenticular degeneration (Wilson's disease)
Porphyria
Galactosemia
Glucogenosis (Von Gierke's disease)
Hypoglycemosis

Associated with gross brain disease (postnatal) (subcategory
.3 - ncludes all disease an conditions associated with
neoplasms, but not growths that are secondary to trauma or
infections also includes a number of postnatal diseases and
conditions in which the structural reaction is evident but
the etiology is unknown or uncertain, though frequently pre-
sumed to be of hereditary of familial nature. Structural
reactions may be degenerative, infiltrative, inflamatory,
proliferative, sclerotic, or reparative. Examples area

Neurofibromatosis (Neurofibrobiastomatosis, Von
Rechlinghausen's disease)

Trigeminal cerebral angiomatosis (Sturge-Weber-
Dimitri's disease)

Tuberous sclerosis (Epiloia, Bourneville's disease)
Intracranial neoplasm, other
Encephalopathy associated with diffuse sclerosis of

the brain
Encephalopathy, other, due to unknown or uncertain cause
with the structural reactions manifest

Associated with diseases and conditions due to unknown &enatal
influence (graCaEecTiy used for classiTAETEEaaifions
RaiWirEiThave existed at the time of or prior to birth but for
which no definite etiology can be established. Included are
the primary cranial anomalies and congenital defects of unde-
termined origin as follows:

Anencephaly (including hemianencephaly)
Malformations of the gyri
Porencephaly, congenital
Multiple-congenital anomalies of the brain
Other cerebral defects, congenital

Craniostenosis
Hydrocephalus, congenital
Hypertelorism (greig's disease)
Macrocephaly (Megalencephaly)
Microcephaly, primary
Laurence-Moon-Biedi syndrome
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With chromosomal abnormality (subcategory .5) - includes
WO-Fe assocriTO with an abnormal number orchromosomes
and those with abnormal chromosomal morphology. Examples
are:

Autosomal trisomy of group G. (Trisomy 21, langdon-
Down disease, Mongolism)

Autosomal trisomy of group E or D
Sex chromosome anomalies
Abnormal number of chromosomes, other
Short arm deletion of chromosome 5--group B (Cri du

chat)
Short arm delition of chromosome 18--group E
Abnormal morphology of chromosomes, other

Associated with 2rplaturity (subcategory .6] - includes
retaRe'177h6-Fad a birth weight of-less tEan 2500 grams (5.5
pounds) and/or a gestational age of less than 38 weeks at
birth, and who do not fall into any one of the preceding
categories.

Followin1 major psychiatric disorder [subcategory .7] -
includes rEaTaation following psychosis or other major
psychiatric disorder in early childhood when there is no
evidence of cerebral pathology; must be good evidence that
the psychiatric disturbance was extremely severe.

Functional Retardation:

With s cho-social (environmental) de rivation (subcategory
nclu es retardation with no clinical or historical

evidence of organic disease or pathology but for which there
is some history of psycho-social deprivation. Cases in this
group are classified in terms of psycho-social factors which
appear to bear some etiological relationship to the condition
as follows:

Cultural-familial mental retardation--requires that
evidence of retardation be found in at least one of the
parents and in one or more siblings, presumably, because
some degree of cultural deprivation results from familial
retardation. The degree of retardation is usually mild.

Associated with environmental deprivation--an individual
deprived of normal environmental stimulation in infancy
and early childhood may prove unable to acquire the know-
ledge and skills required to function normally. This kind
of deprivation tends to be more severe than that associated
with familial mental retardation. This type of deprivation
may result from severe sensory impairment even in an en-
vironment otherwise rich in stimulation. More rarely it
may even result from severe environmental limitations or
atypical cultural milieus. The degree of retardation is
always borderline or mild.
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